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BEFORE THE NEW MEXICO STATE ENGINEE~OrFiCE Of THE 

. H~AT~ fNGINEER 
IN THE MATTER OF THE APPLICATION BY ) , sl~Ji~rptu~IT 
ORLANDO L. SANCHEZ, JR., AND NINA B. ) Hearing No. 1 0-00~ 
SANCHEZ FOR PERMIT TO CHANGE POINT ) 
OF DIVERSION, PLACE AND PURPOSE OF ) 
USE FROM SURFACE TO GROUNDWATER ) 
IN THE RIO GRANDE UNDERGROUND ) 
WATER BASIN IN NEW MEXICO ) 

OSE File No. SD-07300 
into RG-67 45 thru RG-
6745-S-34 

REPORT AND RECOMMENDATION 
OF THE HEARING EXAMINER 

This matter came on for hearing before Victor Kovach, the State Engineer's 

designated Hearing Examiner, on February 24 and 25, 2011, at the District 1 Office of the 

State Engineer (OSE). The parties appeared as follows: Anthony J. Williams, Esq., 

represented Applicants, Orlando L. Sanchez, Jr., and Nina B. Sanchez; and Jonathan E. 

Sperber, Esq., represented the Water Rights Division (WRD) of the Office of the State 

Engineer. Having considered the evidence presented, the Hearing Examiner recommends 

the following findings and order denying the application. 

NATURE OF THE APPLICATION 
AND PROCEDURAL BACKGROUND 

On April 25, 2008, four applications for permits to change point of diversion, place 

and purpose of use from surface to groundwater in the Rio Grande Underground Water 

Basin in New Mexico were filed with the State Engineer by the City of Rio Rancho and co

applicant owners and successors in interest to Tracts A & B-1, Lands of Pedro Sanchez, 

Middle Rio Grande Conservancy District (MRGCD) Map 105. Robert E. & Loretta J. 

Sanchez were co-applicants to application SD-07265 into RG-67 45 through RG-67 45-S-

34; Anthony H. & Lucille D. Sanchez were co-applicants to application SD-07258 into RG-

6745 through RG-6745-S-34; John M. Sanchez was the co-applicant to application SD-

07301 into RG-6745 through RG-6745-S-34; and Orlando L. & Nina B. Sanchez were co

applicants to the instant application SD-07300 into RG-67 45 through RG-67 45-S-34. 

Each of the four applications proposed to change the point of diversion, place and 

purpose of use of claimed water rights declared appurtenant to 2.8636 acre subdivisions 
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(Lots 1, 2, 3 and D) of the lands of Pedro Sanchez by discontinuing a diversion of 8.59 

acre feet per year (afy) (inclusive of a claimed consumptive use of 6.01 afy) of surface 

water of the Rio Grande delivered via the Garcia Acequia, with a point of diversion on the 

Rio Grande at the Isleta Diversion Dam of the Middle Rio Grande Conservancy District 

(MRGCD) located in the NE% NE% SW% of Section 24, Township 8 North, Range 2 

East, NMPM, in Valencia County, also described as located at a point where X=369,686.4 

feet and Y=1 ,421,189 feet, NMCS, Central Zone, NAD 27, Isleta Pueblo Grant, for the 

irrigation of the tracts of land and transferring a claimed 6.01 afy of consumptive use 

amount to the City of Rio Rancho's permitted wells RG-6745 through RG-6745-S-34 

(hereinafter "RG-67 45 et al."), all located within Sandoval County, for municipal use within 

the service area of the Rio Rancho municipal water system. The 2.8636 acres of declared 

land under the instant application, SD-07300 into RG-67 45 et al., is described as Tract D, 

Division of Tract "A" and "B-1" (Lands of Pedro Sanchez) on MRGCD Map 105, located 

within Section 36, Township 5 North and Range 1 East, NMPM. Tract D is the 

westernmost subdivision of the lands of Pedro Sanchez. The applications were made for 

purposes of complying with permit conditions requiring the City of Rio Rancho to offset 

impacts of groundwater pumping on the surface flows of the Rio Grande. No increase in 

appropriation under Permit RG-6745 et al., was requested. 

Affidavits of Publication filed with the WRD on August 6, 2008, reflect that legal 

notice of the applications was published in the Rio Rancho Observer and The Albuquerque 

Journal on July 17, 24 and 31, 2008, and in the Valencia County News-Bulletin on July 16, 

23 and 30, 2008. Timely protests were filed by the Pueblo of Isleta and the United States 

Department of the Interior, Bureau of Reclamation (USBOR) and the applications were 

forwarded for hearing and docketed as Hearing Nos. 08-086 through 08-089, Consolidated. 

The protests of the Pueblo of Isleta and the USBOR were withdrawn and the applications 

were remanded to the WRD by order issued on July 13, 2009. 

The WRD determined that pre-1907 water rights existed on the declared lands 

described in SD-07265, SD-07258, and SD-07301 and the corresponding applications 

were approved, subject to conditions, on July 23, 2009. The documentary evidence 

reflects that the source of water for the move-from lands under SD-07265, SD-07258, and 
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SD-07301 is the Garcia Ditch. The WRD determined that there was no pre-1907 water 

right appurtenant to the 2.8636 acre tract of land under SD-07300 (Tract D) and denied the 

instant application on July 23, 2009. 

The denial was set aside upon request for reconsideration and then reinstated by 

order dated October 30, 2010. Orlando L. Sanchez, Jr., filed a letter of aggrieval and the 

matter was referred for administrative hearing. Co-applicant City of Rio Rancho did not 

request a hearing, did not submit a hearing fee, and did not participate as a party to the 

administrative hearing. 

A scheduling conference was held on April 14, 201 0 at which the following issues 

were identified: A) availability of water to satisfy the application; B) nature and extent ofthe 

claimed water right; C) whether granting the application would result in impairment to 

existing water rights; D) whether granting the application would be detrimental to the public 

welfare of the state; and E) whether granting the application would be contrary to the 

conservation of water within the state. A schedule was set for administrative hearing to 

convene on September 15, 2010. Orlando L. Sanchez appeared prose and represented 

himself until August 30, 2010, at which point Anthony J. Williams, Esq., filed entry of 

appearance and a motion to vacate and reschedule the administrative hearing. A revised 

scheduling order was issued September 21, 2010, wherein the administrative hearing was 

set for February 24, 2011. The statement of issues remained as described above. 

Applicants filed a Motion for Summary Judgment on January 28, 2011. The WRD 

filed a response on February 14, 2011. Applicants' Motion for Summary Judgment was 

denied at the administrative hearing on February 24, 2011. 

FINDINGS OF FACT 

1. The State Engineer has jurisdiction over the parties and subject matter. 

2. Pursuant to a Declaration of Ownership filed on November 20, 2006, Orlando L. & 

Nina B. Sanchez claim ownership of a pre-1907 irrigation right appurtenant to 

2.8636 acres of land described as Tract D, Division of tracts A and B-1 of the Lands 

of Pedro Sanchez, MRGCD Map 105 (hereinafter "Tract D" or "subject land"). The 

Declaration identifies the Belen High Line Canal as the source of water. 
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3. On April 25, 2008, the City of Rio Rancho and Orlando L. Sanchez, Jr., & Nina B. 

Sanchez filed Application No. SD-07300 into RG-6745 et al., with the State 

Engineer for permit to change point of diversion, place and purpose of use from 

surface to groundwater in the Rio Grande Underground Water Basin in New Mexico 

by discontinuing the diversion of 8.59 afy (inclusive of a claimed consumptive use of 

6.01 afy) of surface water of the Rio Grande delivered via the Garcia Acequia, for 

irrigation of a 2.8636 acre tract of land owned by Orlando & Bernice Sanchez and 

Orlando L. Sanchez, Jr., (Tract D) and transferring the claimed 6.01 afy 

consumptive use amount to the City of Rio Rancho's permitted wells RG-67 45 et al., 

to meet permit conditions requiring the City of Rio Rancho to offset impacts of 

groundwater pumping on the surface flows of the Rio Grande. 

4. The subject 2.8636 acres lie above the Garcia Ditch. At hearing, Orlando L. 

Sanchez, Jr., indicated that the property is not presently and has never been 

irrigated from the Garcia Ditch. According to Mr. Sanchez water is presently 

delivered to the property via the Belen High Line Canal. 

5. Water is available to satisfy the subject application to extent that it can be 

demonstrated that the move-from land has valid, existing, appurtenant surface 

water rights with a pre-1907 priority. 

6. Beneficial use is the basis, measure and limit of a water right. N.M. Constitution. 

Art. XVI,§ 3. 

7. In evaluating the validity of declared pre-1907 water rights appurtenant to lands 

within the MRGCD, the WRD of the OSE uses criteria that were set forth in a policy 

memorandum issued on October 12, 2001, and an attached flowchart (hereinafter 

"OSE criteria"). Pursuant to the OSE criteria, the WRD staff review a series of 

available surveys, documents and photographs to determine whether there is 

evidence of irrigation from prior to 1907 through the present, including: (1 )the 1917-

1918 Rio Grande Drainage Survey; (2) the 1926-27 MRGCD Appraisal Sheets; (3) 

the 1926-1927 MRGCD Plane Table Survey; (4) the 1936 Rio Grande Joint 

Investigation; (5) aerial photographs from 1935, 194 7, 1955, 1963 and subsequent 

available aerial photographs. If evidence of irrigation is shown on the 1917-1918 
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Rio Grande Drainage Survey, the WRD presumes that the declared tract was 

irrigated beginning prior to 1907 through 1917-1918 without requiring further proof. 

Where evidence of irrigation is not shown upon review of the Rio Grande Drainage 

Survey, or upon the other items noted above, an applicant can produce other 

information to prove that the subject land was irrigated during the applicable time 

period. 

8. The OSE criteria utilize available data that describe the circumstances on land 

within the MRGCD at representative points in time. The criteria provide a 

reasonable and appropriate method for evaluating the validity of declared pre-1907 

water rights in the MRGCD. 

9. The subject land in the instant application is located within the MRGCD and it 

receives water via the MRGCD diversion and delivery works. 

10. Lands classified as cultivated class 1, cultivated class 2, or orchard on the 1917-

1918 Rio Grande Drainage Survey are considered irrigated. Lands otherwise 

classified, including those classified as alkali, salt grass, sand and sagebrush, 

cottonwood and bosque, are considered non-irrigated. 

11. The subject land is classified as sand hills & sage brush on the 1917-1918 Rio 

Grande Drainage Survey. 

12. Copies of two MRGCD 1926 appraisal sheets specific to the subject land were 

submitted into evidence. WRD Exhibit 2, Attachment 2a, is a copy of an appraisal 

sheet for 5.10 acres of the land of Pedro Sanchez y Castillo. Pedro Sanchez y 

Castillo is the grandfather and predecessor of Orlando Sanchez. Tract D lies within 

the 5.10 acres. The land is classified as non-irrigated mesa or upland on the 

appraisal sheet. The appraisal sheet indicates that the land is not under an 

irrigation ditch. Sanchez Exhibit 25 includes an MRGCD appraisal sheet for 17.90 

acres of land owned by Pedro Sanchez y Castillo. The 17.90 acres includes lands 

that were the subject of the four applications referenced in Finding 3. The 17.90 

acres were classified as follows: 4.00 acres of irrigated alfalfa & grain; 8.80 acres 

non-irrigated salt grass; and 5.10 acres non-irrigated mesa or upland. The 5.10 

acres refers to the same property described above, wherein Tract Dis located. The 

5 



/~) 

appraisal sheet identifies the Garcia Ditch as the irrigation ditch providing water to 

the 4.00 irrigated acres. 

13. Sanchez contends that Tract D was historically irrigated via the New Belen Ditch. 

14. The New Belen Ditch has been known through its history by a variety of other 

names including, the Ladera Ditch, the Acequia de Ia Nuestra Senora de Ia Ladera, 

the Isleta Ditch and the New Belen Ditch. 

15. WRD Exhibit 5 indicates that the Acequia de Nuestra Senora de Ia Ladera was in 

existence prior to 1900; the Rio Grande changed course away from the headgate of 

the acequia in 1899; during 1900-1910 the acequia received water from the Huning 

Ditch; and on January 23, 1911, the Acequia de Nuestra Senora de Ia Ladera and 

the Acequia de Los Lentes entered into an agreement to combine into one ditch 

under the name New Belen Ditch. 

16. The ditch is identified as the Isleta Ditch on the 1917-1918 Rio Grande Drainage 

Survey and it is depicted as ending at a point north and west of the move-from land. 

17. Sanchez contends that the New Belen Ditch continued further south than is shown 

on the survey and that the subject land was likely to have been irrigated via the ditch 

beginning prior to 1907. Alternatively, Sanchez contends that any extension of the 

ditch or delivery of water for irrigation of additional lands after 1907 was within the 

exclusive authority of the acequia and would establish a water right in the owner of 

the appurtenant irrigated acreage regardless of whether a permit was obtained from 

the OSE. 

18. Sanchez Exhibit 24 is a copy of a portion of the 1926 MRGCD Plane Table Survey 

Map F3P33 which identifies a "Contracequia Belen" located to the west of the 

subject land and extending south from the point where the Isleta Ditch is depicted 

as ending on 1917 RG survey. Sanchez Exhibit 21 shows the Contracequia Belen 

ending within land identified as land of Jose Dolores Cordova and described as 

desert lands with some alfalfa noted at or near the terminal point of the 

contracequia. 

19. Sanchez Exhibit 2 is a copy of a portion of 1927 MRGCD Property Map 105. The 

Contracequia Belen is identified as the Belen Ditch on Sanchez Exhibit 2 and it is 

6 



depicted as ending at the same location described in Finding 18. 

20. Sanchez Exhibit 25 includes copies of several MRGCD appraisal sheets for 

properties located along the ditch identified as the Contracequia Belen on Sanchez 

Exhibit 24. Appraisal sheets dated November 19, 1926, for properties beginning 

with the land of Ruperta Gomez (4.02 acres) and going north (upstream), are 

described as being under the New Belen Ditch. Appraisal sheets dated February 

28, 1928, for lands that are located along the ditch identified as the Contracequia 

Belen on Sanchez Exhibit 24, south of the lands of Ruperta Gomez, describe those 

lands as being under the Belen Lateral or Cordova Ditch. There are no entries for 

years of use of the Belen Lateral or Cordova Ditch. 

21. The MRGCD appraisal sheets provided in Sanchez Exhibit 25, for properties 

identified as under the Belen Lateral or Cordova Ditch, describe the appraised 

parcels of land as being comprised of fallow lands and upland/desert. 

22. The move-from land in the instant application did not lie along what is identified as 

the Contracequia Belen on Applicants Exhibit 24, and it is not described as being 

under any ditch in the MRGCD appraisal sheets. 

23. The 1926-27 survey maps show parcels of land located between the Contracequia 

Belen and the move-from tract of land including: Tracts 1 04A2, 24C1, 24C2, 1 05B, 

102C, 102B, 28A, 28B, 106B1, 99B1A, and 99E. The respective appraisal sheets 

describe each of the properties as containing a mixture of fallow land and upland. 

WRD Exhibits 20, 21 and 22 indicate that pursuant to stipulation adopted by order 

of the 13th Judicial District Court in Cause No. D-1314-CV-2006 00048 (Roy D. 

Mercer v. John D'Antonio) it was recognized that these tracts do not satisfy the OSE 

criteria for establishing the validity of water rights perfected prior to March 19, 1907. 

24. The nearest property recognized as having pre-1907 rights in the above referenced 

matter is Tract 104A1A. WRD Exhibit 6 and Attachment B to Exhibit 21 indicate 

that the southern boundary of Tract 1 04A 1 A is approximately 1500 feet north of the 

subject land. 

25. Sanchez Exhibit 22 is a copy of a deed, written in Spanish, executed on October 6, 

1921. An English translation by A. Samuel Adela was admitted as Sanchez Exhibit 
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38. According to applicants, the deed documents the acquisition by Pedro Sanchez 

y Castillo of the lands that in the aggregate were the subject of all four of the 

applications described above. The deed describes the land as having a boundary 

on the west with the "acequia de San isidro" or "ditch of San Isidro." David Tibbetts, 

a land surveyor, indicated that based upon his evaluation of the maps presented 

into evidence the deed at Sanchez Exhibit 22 appears to describe the lands of 

Pedro Sanchez. 

26. Applicants apparently assert that in 1921 a ditch existed to the west of the Garcia 

Ditch on the western boundary of the 5.1 0 acres wherein Tract D is located and that 

irrigation of the 5.10 acres via that ditch can be inferred. 

27. Neither the "acequia de San isidro" nor"ditch of San Isidro" is depicted on any of the 

surveys or maps presented at hearing and the 5.10 acres of land is not described as 

being under any ditch on the MRGCD appraisal sheets. 

28. The subject land is not located along or adjacent to the Contracequia Belen, the 

Belen Ditch, the New Belen Ditch or Isleta Ditch in the 1917-18 Rio Grande 

Drainage Survey or 1926 Plane Table Survey, there is no conveyance from the 

ditch to the subject land shown on the surveys, and the land is not classified, 

described or identified as being irrigated or under any ditch in the 1926-1928 

appraisal sheets. 

29. Applicants have neither presented evidence demonstrating that what was identified 

as the "acequia de San isidro" or "ditch of San Isidro" in the deed at Sanchez Exhibit 

38 was used to convey water from the Contracequia Belen, the Belen Ditch, the 

New Belen Ditch or Isleta Ditch, nor have they shown that the subject land was 

irrigated from the ditch identified as the "acequia de San isidro" or "ditch of San 

Isidro" in the deed. It would not be reasonable to infer irrigation of the subject land 

via such a ditch given that it is not depicted on any of the maps, plats or surveys 

presented and in light of the tract specific evidence to the contrary. 

30. The weight of the evidence presented indicates that the subject move-from tract of 

land does not satisfy the criteria for establishing the validity of water rights perfected 

prior to March 19, 1907. 
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31. Applicants have not met their burden of demonstrating that there are valid pre-1907 

water rights appurtenant to the subject move-from land. 

32. Applicants have failed to demonstrate that they own valid consumptive use surface 

water rights suitable for transfer to the City of Rio Rancho for purposes of complying 

with permit conditions requiring the City to offset impacts of groundwater pumping 

on the surface flows of the Rio Grande under permit RG-6745 et al. 

33. Application No. SD-07300 into RG-6745 et al., should be denied. 

ORDER 

THEREFORE, Application No. SD-07300 into RG-67 45 through RG-67 45-S-34, filed 

on April 25, 2008, by the City of Rio Rancho and Orlando L. Sanchez, Jr., & Nina B. 

Sanchez is denied. 

Respectfully submitted 

Victor Kovach 
Hearing Examiner 

I ACCEPT AND ADOPL THE REPO~N~ RECOMMENDATION OF THE HEARING 
EXAMINER THIS ;t[-n DAY OF VII '2011. 

' 

N R. D'ANTONIO, JR. P.E. 
W MEXICO STATE ENGINEER 
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PARTIES ENTITLED TO NOTICE 

HU No. 10-002 

I certify that a copy of the foregoing Report and Recommendation of the Hearing 

Examiner was mailed to the following parties (Certified) on the ~o--fh day of April2011. 

WATER RIGHTS DIVISION 

Jonathan E. Sperber, Esq. 
OSE, Administrative Litigation Unit 
P.O. Box 25102 
Santa Fe, NM 87504-5102 
(505) 827-6147 Fax (505) 827-3520 

APPLICANT 

Anthony J. Williams, Esq. 
3111 University Blvd., SE, Suite A 
Albuquerque, NM 87105-5604 
(505) 242-7707 Fax (505) 242-6472 
Attorney for: Orlando L. Sanchez, Jr. & Nina B. Sanchez 


